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I. Open Meetings: The Sunshine Act

State legislatures across the country have adopted laws requiring that certain meetings be open to the public.
These laws have been symbolically termed Sunshine Laws. There are numerous advantages to having such
statutes. Sunshine Laws help curtail misbehavior by government officials, educate the public through greater
press coverage of government activities and provide public scrutiny to governmental decision-making. Public
officials also are able to gain a better understanding of public opinion on the issues. Moreover, open meetings
can enhance public faith in the political process.

Overview of Sunshine Act

The Pennsylvania Sunshine Act requires all public agencies to take all official actions and conduct all
deliberations leading up to official actions at public meetings. The Act covers all such actions by municipal
governing bodies, committees of these governing bodies and municipal boards and commissions. The General
Assembly, state executive branch agencies, school boards, authorities, boards of public colleges and
universities, and governing boards of nonprofit corporations that have legally enforceable supervisory and
advisory powers regarding the degree programs of the institution of higher education also are covered by the
Sunshine Act. Official actions include making recommendations, establishment of policy, decisions on agency
business and votes taken on any motion, resolution, ordinance, rule, regulation, proposal, report or order.

The current Sunshine Act took effect on January 3, 1987. This law replaces the old Open Meetings Laws of
1957 and 1974. Under the old law, public agencies were required to hold open meetings only if votes were
taken or official policy adopted. This led to the frequent abuse of discussing and deciding issues in so-called
“workshop” sessions, with the official public meetings being relegated to conducting formal votes on issues
already decided in advance. The current Act requires that any deliberations leading up to official actions also
take place at public meetings. Municipal governing bodies have no authority, either under the municipal codes
or the Sunshine Act, to conduct “workshop” sessions.'

References

1. Paciotti v. Corcoran, 95 Lackawanna Jur. 6, 1994.

Agencies

The “agency” is defined as the governing body, and all committees authorized by the body to take official
action and render advice on agency business. This includes state agencies as well as political subdivisions,
school districts and municipal authorities. As defined in the Statutory Construction Act, political subdivision
includes any county, city, borough, incorporated town, township, school district, vocational school district and
county institution district.' The term agency includes the political subdivision and all its constituent boards
and commissions. All municipal governing bodies and their committees are covered by the Act. But where a
committee is appointed by the governing body, but none of its members are members of the governing body, it
does not qualify as a committee for purposes of the Act.” In this case, Reading City Council had appointed an
advisory committee to evaluate private ambulance service contractors. The members of the committee were
three members of the fire department and an assistant city solicitor. The court ruled that because no members
of council served on the committee, it could not be considered a committee of council. In a similar ruling, a
committee consisting of the township manager, engineer and solicitor appointed by the board of supervisors
was found not to be a committee of the board, and thus not an agency under the Sunshine Act.’ The committee






















Violations

No state administrative agency has been given jurisdiction in legal challenges under the Sunshine Act. Rather,
the Sunshine Act gives county courts of common pleas original jurisdiction in legal challenges involving local
governments. Commonwealth Court has jurisdiction in cases involving state agencies. Courts have the
discretion to invalidate official actions taken at meetings violating the Sunshine Act. Courts may enforce the
law through injunctions or other appropriate remedies. This means that any citizen aggrieved by an alleged
violation of the Sunshine Act does not have administrative recourse, as is the case under the State Ethics Act.
Challenges to the actions of agencies under the Sunshine Act can only be brought in the courts.

The Sunshine Act grants standing to sue to any person and places venue either where the agency is located or
where the act occurred. Under Pennsylvania law, corporations are included within the meaning of persons. A
corporate newspaper was found to have standing to bring an action against a school district for alleged
violations of the Sunshine Act. The school district had declined to divulge how the school directors had voted
in secret ballot to fill a vacancy on the school board. The court ruled the newspaper had standing to sue based
on the plain language in the Sunshine Act allowing any person to bring action. Moreover, the court held the
newspaper had standing based on the role of the press in our society. The press's interest is different from that
of the average citizen because the news media has the responsibility for informing the public.'

Even though a violation of the Sunshine Law occurs, it remains at the discretion of a court whether or not to
invalidate official actions or deliberations taken at the meeting; there is no automatic invalidation. In each
case, the courts have looked at the effect of the violation on the entire decision-making process.

In one case, a court found a violation of the Sunshine Act took place when two township supervisors discussed
a proposed zoning ordinance at a closed meeting. However, the closed meeting produced no votes or
decisions. Later that same evening, the supervisors held a public meeting on the same issue. The board took
official action approving the zoning amendment at the open meeting after extensive public discussion of the
issues by citizens, the supervisors and the developer. The court found no evidence the official action at this
public meeting was a mere rubber stamp approval. An appellate court ruled the trial court had not abused its
discretion in refusing to set aside the zoning amendment.”> The court also found that where no action was
taken at the closed meeting and the only official action was taken at a succeeding public meeting, there is no
legislative authority for the courts to invalidate the action taken at the public meeting.’

In other instances, the entire decision-making process has been examined to determine the damage caused by
the action taken at a closed meeting. Where the action taken at a closed meeting followed extensive public
meetings and a widespread discussion of the issues, and where setting aside the decision would cause
significant delays in instituting a reorganization plan, generate uncertainty among students and faculty and add
costs for the taxpayers, the court upheld the action of the trial court in exercising its discretion not to invalidate
the reorganization plan.*

Sunshine Act violations can be cured by subsequent ratification at public meetings, otherwise governmental
action in a particular area would be gridlocked. In one case, a decision to close the county home taken at a
closed meeting was subsequently ratified by a resolution adopted by the board of county commissioners at the
next regularly scheduled public meeting.” In a similar case, a planning commission was found to violate the
Sunshine Act by holding a closed meeting to consider a recommendation on amending the township junkyard
ordinance.® However, the situation was cured when the planning commission held a subsequent open meeting
where citizens were allowed to voice their opinions on the recommendation.

Where a school board conducted an illegal written ballot to fill a vacancy on the board, a second publicly-cast
vote was found to cure the action.” In another case where a decision was made at a closed meeting and the
agency failed to return to open meeting to vote on accepting a legal settlement, the court exercised its
discretion not to invalidate the action on the grounds that the affected party did not claim injury because of the
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violation. Justice would not be served by setting aside the settlement on this basis.® A township board of
supervisors decided in an executive session to appeal a decision by the township zoning hearing board. The
township failed to adopt or ratify this action at a subsequent public meeting. A county court ruled this failure
constituted a violation of the Sunshine Act and invalidated the township's decision to file an appeal.” Where a
school board agreed in an executive session to increase the superintendent's salary, it failed to vote on it in a
public meeting, the action was set aside by the court.'

Legal challenges under the Sunshine Act must be filed within 30 days from the date of an open meeting. If the
meeting was not open, the challenge must occur within 30 days from the discovery of the meeting. No legal
challenge may commence more than one year from the date of the meeting in question. The 30-day rule for
filing legal challenges has been upheld in court rulings.'' Courts may impose attorney fees for legal
challenges initiated in bad faith.

The Sunshine Act does not specify the nature of a legal challenge occurring under the statute. The
Commonwealth Court has ruled the manner in which the challenge is commenced, whether by complaint, writ,
agreement, or other means, is of no particular significance. A writ of summons was found to be a valid
challenge under the Sunshine Act.'?

Violation of the Sunshine Act is deemed a summary offense. Public officials found guilty of violating the law
may be sentenced to a fine of up to $100 plus costs of prosecution. Summary offense proceedings may be
heard before a district justice."” A county court ruled that the jurisdiction of courts of common pleas in cases
involving local agency violations of the Sunshine Act is not exclusive. Rather, it is concurrent with the
jurisdiction of district justices to hear summary offenses."*
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II. Open Records: The Right to Know Law

The Right to Know Law was originally enacted in 1957. Act 100 of 2002 substantially amended the law,
expanding definitions and addressing the handling and treatment of paper, electronic and other mediums of
documents. It guarantees citizen access to certain defined public records of governmental agencies. Along
with the Sunshine Act, it forms the legal basis for citizen access to knowledge about the activities of
governmental agencies.

Open Records

Right to Inspect. Any citizen of Pennsylvania has the right to examine and inspect any public record of a public
agency under authority of the Right to Know Law.' This includes the right, under certain conditions, to make
extracts, copies, photographs or photostats under supervision of the custodian of the records. The law also
provides for denial of access to public records, redaction of certain information, and response to requests for
access. Processes for appeals, court costs, attorney fees, penalties and immunity are also provided in the law.

The Right to Know Law includes among the public records open to examination accounts, vouchers or
contracts documenting the receipt or disbursement of money, or purchase, lease or sale of services or supplies,
and any minute, order or decision affecting the personal or property rights, duties or obligations of any group.
Public officials are not required to allow public inspection of reports or communications disclosing the
progress of official investigations, of any document where public access is prohibited by law or court order, of
any document that would operate to impair a person's reputation or personal security, or of any document that
would result in the loss of federal funds. To qualify as a public record, the document must be either an
“account, voucher or contract” or a “minute, order or decision.” The Commonwealth Court has established a
four-part test that the person seeking information claimed to be a minute, order or decision must meet to
establish that the requested material is a public record.?

1.  The material is generated by an agency covered by the Act.

2. The material is a minute, order or decision of an agency or an essential component in the agency
arriving at its decision.

3. The material fixes the personal or property rights or duties of any person or group of persons.
4. The material is not protected by statute, order or decree of court.

A similar test for judging whether material qualifies as an account, voucher or contract has not yet been
formulated by the courts.

Redaction. An agency may determine that a public record contains information which is subject to access as
well as information which is not subject to access. If information is not subject to access and is an integral part
of the record and cannot be separated, an agency may redact that information which is not subject to access,
and must grant access to that information which is subject to access. An agency may not deny access to the
public record if the information which is subject to access is able to be redacted. Any information which an
agency redacts is considered a denial under provisions of the act.

Denial. Specific information about how redaction is to be accomplished by an agency is not provided in the
act. Since redaction is considered a denial, any redaction of information by an agency or any denial of access,
whether in whole or in part, an agency shall provide a written response that must include:
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1. A description of the record requested.

2. Specific reason(s) for the denial, including citation of supporting legal authority.

3. Reason(s) for agency determination that a record is not a public record.

4. Name, address, title, business address, business telephone number and signature of the public official
or public employee on whose authority the denial is issued.

5. Date of the response.

6.  Procedure for appeal(s) of denial of access as defined by the act.

Any Citizen. The Right to Know Law marked a departure from the previous common law right of access to
public records. The right to access has been expanded from a citizen with a defined interest in a matter
involving the record to any citizen of the Commonwealth regardless of their degree of interest.” This principle
was established in the first appellate court decision involving the statute in 1958. The court broadly interpreted
the law to mean “any citizen” regardless of their interest had a right to inspect public records and not just those
with a personal or property interest in the records.”

The broad interpretation of who has access to public records under the Act has been followed in later cases.
An attorney who is a citizen of Pennsylvania is entitled to seek disclosure of documents even though he
represents a client who is not a citizen of Pennsylvania.’

But where an attorney’s name was on a request for documents made in the name of a New York corporation,
the court refused to grant the request because it was the corporation which sought to compel disclosure.® The
right of access to public records is not dependent upon the motive of the persons seeking access. The right of
access to a list of candidates for a Certified Public Accountant examination was upheld even though the
individuals seeking access were conducting preparatory courses for the exam and could conceivably gain
financially from the list of names.” The courts granted a photographer access to a list of graduating high
school seniors despite the fact he intended to use the information to foster his business.® When access to a list
of uncashed checks was sought, the court held that even when a commercial “tracer” might use the list to
generate “exorbitant” fees, the motive of the citizen seeking public information is not relevant to granting
access to the records.” This is true even where the person secking the information might combine material that
is intrinsically harmless by itself with other available information to produce results that may be damaging to
individual reputations.'® A citizen may not be denied access to public records because of a lack of perceived
personal interest or for a lack of a “legitimate” purpose.'’

Extent of Right. The Right to Know Law applies to all municipalities in the state, including home rule
municipalities.'” Courts have found that the right of inspection of public records is a substantive matter of
statewide concern. Access to records under the Right to Know Law overrides more restrictive limitations
found in any home rule charter.

The Right to Know Law applies only to inspection of public documents. It does not give citizens the right to
interrupt business meetings of public agencies at any time they desire to make remarks."> Neither the Right to
Know Law nor the guarantee of freedom of speech go so far as to allow citizens to interfere with the orderly
processes of government.
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Responsibilities of Agencies

Opening Records. The Right to Know Law requires that public records be open for examination and
inspection at reasonable times.! Where a township restricted access to minute books to the regular monthly
meetings of the board of supervisors, the court ruled that this was an unreasonable qualification and limitation
on the rights of citizens.”> The township was ordered to make information available at less restrictive times.
The court held that the board of supervisors, and not the township secretary, had the responsibility for
affording citizens the right to inspect and copy records.

A county assessment office was found to have overly restrictive procedures in denying a citizen the right to
look at original property record cards, and instead requiring purchase of a copy for one dollar. In spite of the
county's claims that inspection of the original cards resulted in many missing records, the court and the law
mandates access to records by means of examination and inspection.’

The agreement between the state Department of General Services and the Pennsylvania League of Cities and
Municipalities for administration of a cooperative purchasing program was challenged on the basis that a
subscription fee requirement created an impediment to free access to public records under the Right to Know
Law. The court upheld the agreement, finding it did not have the effect of precluding the Department from
responding to requests from citizens.*

In a case where the minutes of the township planning commission sought by the citizen were lost and could
not be located by the township, the court ruled there was no right under the law to demand reproduction of lost
records.” There was no evidence to indicate the loss of the records was due to any impropriety or culpability
on the part of the township planning commission. The unavailability of the lost records did not constitute a
denial to examine public documents without just and proper cause.

A municipality can be compelled to produce records which are not physically in their possession, but under
their control.® When a newspaper sought canceled checks on the township's payroll and road accounts, the
court ruled they were public records. Even though the township did not have possession of the canceled
checks, it was ordered to authorize its bank to make the checks available to the reporter.

Requests for Records. The definition of “requester” is a person who is a resident of the Commonwealth and
requests a record pursuant to the act. Repealed from the definition is the phrase “or does business in,” meaning
business owners who are non-residents are not considered “requesters” and could conceivably be denied access to
public records. There are several additions to the act regarding requests for records that are notable.

1. A request for a public record may be verbal or written but an agency may require a request to be in
writing.

2. Anonymous requests for access to records may be made.

3. Anagency must respond to a request within five working days.
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4.  Ifarequester chooses to pursue relief and remedies provided in the act, it must be initiated by a
written request.

5. A written request for access to records may be submitted in person, by mail, facsimile, electronically,
or by other means by agency rules.

6.  Any written request must be addressed to the agency head or other person designated by rules of the
agency.

7. A written request must clearly identify any records sought and must include the name and address to
which the agency can respond.

8.  No explanation or reason for a request of records is required.

Response to Written Requests. The Right to Know Law has a specific section that identifies acceptable
forms of written requests for information. All non-Commonwealth agencies (local governments) receiving a
written request for information shall:

1.  Make a good faith effort to determine if the record requested is a public record.

2 Respond as promptly as possible under the circumstances existing at the time of the request.
3. Not exceed five business days to respond to a written request.
4

Deem a request denied if no response from the non-Commonwealth agency is provided within five
business days.

Electronic Access. The use of computers and the Internet as business tools has provided local governments
with many advantages in records management and storage. Additionally, increased access to records, forms
and other information has provided governments with new opportunities for efficient methods of
communications with their constituents and other interested parties.

With these technologies, however, comes an increased responsibility with respect to public access to records
and how those records can be provided to the public or a requester. The act addresses electronic records and
does not treat them differently from more traditional kinds of records. If access to a public record is available
only by electronic means, a municipality, upon request, must provide access to inspect the public record at an
office of the agency.

If a public record is only maintained electronically or exists in any other nonpaper media, an agency is required
to duplicate the record(s) and provide it on paper when responding to a request for records under the act.

Duplication of Records. The Right to Know Law gives citizens the right to make copies of public records.
However, public agencies may adopt policies and enforce reasonable rules governing the making of these
copies.” Where a municipality has failed to exercise its right to make rules and regulations on the copying of
records, it cannot make ad hoc and possible variable determinations on a case by case basis. In a case
involving Philadelphia Police Department accident reports, the citizen was given the right to make mechanical
copies of the reports.”

The public agency is not required to provide copies to citizens requesting information. Where a township
supervisor requested the right to inspect and copy financial documents of a school district, the court ruled the
records were clearly public in nature. However, the school district was not required to furnish 600 copies of
the requested documents even if the citizen agreed to pay for the copies.” Agencies are not required to have
their personnel work for others making copies. The decision of whether or not to make photocopies and
provide them is left to the agency. In this case, the school district was required to permit the citizen to make
copies on his own machine.
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Public agencies may establish reasonable fees for making copies of records when a photocopy machine is
available. Fees are usually set on a per page basis. Some agencies have also established research fees where a
request to review records involves extensive work on the part of employees to locate and retrieve old records.

Assembling Records. While the Right to Know Law mandates that public agencies provide citizens with
access to records deemed public, this does not mean that agencies are required to assemble, prepare or produce
records in a particular manner just for citizens seeking information under the statute. Numerous court
decisions have firmly established this policy.

In a case involving the Department of State, the court ordered the Commonwealth to make available for
examination and inspection records of candidates taking the examination for Certified Public Accountant.
However, the department was not required to prepare and furnish lists or other excerpts of its records. "’

In a similar decision, the court ordered the State Employees Retirement Board to make available for inspection
the files of retirees to allow the association representing the retired employees to obtain their addresses.
However, the court found no duty on the part of the state board to furnish a list or place their records in such a
fashion as to facilitate solely the “right to know” statute. In addition, if it became necessary to remove
confidential information from the files, this was to be done by the state agency, at the expense of the
association seeking the information."'

In a decision involving the Pennsylvania Game Commission, the court ordered the Commission to permit a
citizen to make copies of the list of names and addresses of subscribers to the Pennsylvania Game News.
However, the court ruled the citizen had no right to demand the Commission develop for his convenience
copies of addressograph labels as sought. The court, citing the statutory language, found the Game
Commission had the discretion to determine the method by which the information could best be transmitted to
the citizen.'?

In a final case involving a state agency, the Department of General Services was ordered to make available a
list of those responding to a request for proposals to lease office space to the state. However, the court ruled
the department could not be compelled to develop a list which did not exist. The department was only required
to afford the petitioner access to materials from which the petitioner could compile a list of names. "

A county court ordered an elected township finance officer/tax collector to allow a citizen who was seeking
information on the unreimbursed expenses of the office to inspect and copy bills, invoices, payroll records and
other operational accounts of her offices."* However, the finance officer/tax collector was not required to
explain the meaning of the records or supply any compilations or totals.
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Agency Definition

The Right to Know Law governs citizen access to records of public agencies. The law defines “agency” as any
office, department, board or commission of the executive branch of the Commonwealth, the Pennsylvania
Turnpike Commission, the State System of Higher Education or any municipal authority or similar organization
created by statute that performs or has for its purpose the performance of an essential governmental function.
Political subdivisions include counties, cities, boroughs, incorporated towns, townships and school districts.'
Counties, municipalities and municipal authorities are clearly covered by the Law.

Act 100 expands and further provides for definitions of “Commonwealth agency” by referring to definitions
provided in the state procurement law. These definitions are referenced in Act 100 as being part of 62 Pa.C.S. §
103. For the purpose of clarification, these definitions from the procurement law are provided in their entirety.

“Commonwealth agency.” An executive agency, an independent agency or a State-affiliated entity.

“Executive agency.” The Governor and the departments, boards, commissions, authorities and other officers
and agencies of the Commonwealth. The term does not include any court or other officer or agency of the
unified judicial system, the General Assembly and its officers and agencies or any independent agency or
State-affiliated entity.

“Independent agency.” Boards, commissions and other agencies and officers of the Commonwealth which
are not subject to the policy supervision and control of the Governor. The term does not include any
State-affiliated entity, any court or other officer or agency of the unified judicial system, the General
Assembly and its officers and agencies, any State-related institution, political subdivision or any local,
regional or metropolitan transportation authority.

“State-affiliated entity.” A Commonwealth authority or a Commonwealth entity. The term includes the
Pennsylvania Turnpike Commission, the Pennsylvania Housing Finance Agency, the Pennsylvania Municipal
Retirement System, the Pennsylvania Infrastructure Investment Authority, the State Public School Building
Authority, the Pennsylvania Higher Educational Facilities Authority and the State System of Higher
Education. The term does not include any court or other officer or agency of the unified judicial system, the
General Assembly and its officers and agencies, any State-related institution, political subdivision or any local
or metropolitan transportation authority.

Any non-Commonwealth agency is meant to include all local government entities including counties, cities,
towns, boroughs and townships and their appointed boards and commissions.

Court rulings have helped to define the meaning of an “agency” under the Right to Know Law. In one case, a
court determined the governor was included within the meaning of the executive branch and subject to the
Right to Know Law.” In another decision, a court ruled the Pennsylvania Housing Finance Agency was an
agency subject to the Right to Know Law even though it was not specifically mentioned in the definition of an
agency in the statute.” The Pennsylvania Housing Financing Agency was determined to be performing an
essential governmental function and is now included in the definitions of the Act as a state-affiliated entity.

A board of county commissioners ordinarily would be an agency under the Right to Know Law. However,
one member of a three-member board was not an agency under the Law. Where only one member of a board
used a solicitor's opinion to reach a decision, the document was not considered a public record.”

A private nonprofit development corporation was held to be an agency under the Right to Know Law.’ The
court said that for the purposes of the Law, an agency was what the legislature defined as an agency. The
legislature had enacted a law making the nonprofit corporation which leased rental property to the state subject
to the Right to Know Law.
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A distinction for coverage under the Right to Know Law has been made between state-related universities on
one hand and public schools, community colleges and state-owned educational institutions on the other. The
latter have been deemed agencies subject to the statute.’ Courts have ruled school districts are public agencies
under the Right to Know Law.” Also, community colleges are public institutions created by and financed by
public bodies and public funds.® Community colleges perform an essential governmental function and the
trustees are appointed by elected officials.

A different result has been reached in two cases involving state-related universities. A court ruled the
Pennsylvania State University was a state-related institution as distinguished from a state-owned institution
and was not an “agency” of the Commonwealth under the Right to Know Act, even though the university
received financial support from the Commonwealth. Therefore, the university was not required to provide
students with salary information on administrative officers at Penn State.” Courts also ruled Temple University
was a state-related institution but not a state agency subject to the Right to Know Act. The ruling pointed out
Temple was a privately governed university with only 12 of 36 trustees appointed by the Commonwealth and
that public support did not comprise the total budget of the university. Thus, the university was not required
to disclose detailed financial information, an itemized budget and minutes of meetings of the board to trustees
to students and faculty."
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Financial Records

The Right to Know Law defines “public record” to include any account, voucher or contract dealing with the
receipt or disbursement of funds, or the acquisition, use or disposal of services or supplies, and any minute,
order or decision affecting the personal or property rights, duties or obligations of any person or group.! A
sizable portion of the litigation under the Right to Know Law involves financial records.

Accounts. In a case involving a township, a newspaper reporter sought canceled checks on the township's
road and payroll accounts. The court determined the canceled checks constituted accounts dealing with the
disbursement of funds and were public records.” The court defined an account as a record of business dealing
between parties and a canceled check constitutes a form of a record. Even though the township did not have
possession of the canceled checks, it was ordered to authorize the bank to make the checks available to the
reporter. A list of unclaimed checks held by the state Treasury Department was held to be an account and thus
a matter of public record.’

In another court decision involving the Commonwealth, a court determined escheat records of abandoned and
unclaimed property held by the Department of Revenue were public records under the Right to Know Law.*
Escheat records are based on accounts of receipts and disbursements of the Department of Revenue. They also
relate to orders fixing the rights of citizens.
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In a final case involving the Commonwealth, the court ruled medical assistance settlement and activity reports
generated by the Department of Public Welfare were public records.” These reports present a statement of
transactions during a fiscal period resulting in a balance due or payable to service providers and were found to
be accounts for purposes of the Right to Know Law.

The City of Philadelphia filed a petition for a declaratory judgment seeking declaration it be entitled to disclose a
list of delinquent real estate taxpayers. A court ruled the Right to Know Act, which affords relief to a citizen
denied access to records, would not form the basis of an order granting public disclosure where the city, as keeper
of the records, initiated the legal action. However, the court granted the city's petition declaring public the
records of delinquent taxpayers based on the Home Rule Charter rather than the Right to Know Act.®

A county court ruled accounts containing information on the unreimbursed expenses of an elected finance
officer/tax collector in a home rule township were public records under the Right to Know Law. These
included bills, invoices, payroll records and other operational accounts of her offices.” Commonwealth Court
ruled itemized cellular telephone bills paid by the county were public records with the meaning of the Right to
Know Law.® The bills clearly were accounts or vouchers evidencing a contract and deal with the use of county
equipment. The purpose of the Right to Know Law is to allow citizens to scrutinize the acts of public officials
and to make officials accountable in their use of public funds. The court said that if public money is spent, the
public has a right to know where it goes.

Contracts. A real estate developer, who submitted an unsuccessful proposal to the state for lease of office
space, sought access to information on the contract award from the Department of General Services. This case
resulted in a partial victory for each side. A court ruled the list of those responding to the request for proposals
to lease office space was a public record within the meaning of the Right to Know Act. However, since the
developer failed to show this information formed the basis for a decision by the Department of General
Services, the court ruled correspondence and memoranda related to the request for proposals did not constitute
a public record.’

A contract between a successful bidder and the state Department of Transportation to perform emissions
inspections was a public record under the Right to Know Law. The contract dealt with the use or disposal of
services, supplies, material and equipment. The contract also dealt with the receipt of funds, since the
contractor might have to pay damages, fines and penalties to the Commonwealth.

The Right to Know Act figured in a wrongful death suit in which the plaintiff's family was killed in a
demolition accident. The city had hired the demolition contractor on an emergency basis outside the normal
bidding process. The court ruled the plaintiff was entitled to inspect all city documents, including memos,
letters, reports, telephone messages and handwritten notes, related to the contract."'

A newspaper sought disclosure of an out-of-court settlement agreement between a township and a citizen. The
citizen had filed suit claiming his rights were violated by township police. The township was required to pay a
$5,000 deductible to its insurance carrier to cover a portion of the settlement. The court determined the
settlement agreement was a contract requiring disbursement of public funds and therefore was a public record
subject to inspection and copying.'?

Grants. Another case involved documents forming part of a grant application. A construction company
sought a housing market survey submitted to the Pennsylvania Housing Finance Agency by a real estate
company seeking funding from the state. The court ruled the survey was not a public record subject to
disclosure under the statute because the state agency had not disposed of the application for funding."® The
market survey was part of a pending proposal. The court distinguished this situation from other cases where
documents sought were gatherings of statistics by the agency itself. A grant applicant is not entitled to
elements of another party's incipient proposal or application.
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Budgets. The line-item budget worksheet supporting figures on the official state budget forms for a
municipality is a public record under the Right to Know Law.'* This means municipal line-item budgets have
to be opened to public inspection.

In a case pertaining to the Commonwealth's budget, a court ruled departmental budget reports prepared for the
budget secretary were not public records under the statute. The court concluded general listings of revenue
and expenditures set forth in the budget reports were neither accounts, nor vouchers nor contracts. Under the
law, according to the court, those accounts available for disclosure are records of debit and credit entries
covering transactions and not a statement of facts or events."’

Real Estate Tax Assessments. A group of citizens sought access to the building record side of property cards
maintained by a county assessment office. The cards contained information on construction specifications and
computations related to the properties. The court ruled the information constituted public records under the
Right to Know Law, since such records reflected factual determinations by the board directly affecting the
valuation of the buildings for tax assessment purposes.'® The action of the assessment office is a decision
fixing personal and property rights. The court reached the same conclusion when a professional title searcher
requested to see the property record card for a client's property.!” The county policy requiring a person
wishing to access assessment records to fill out a request form and to purchase a copy of the records was a
violation of the Right to Know Law.

Property Acquisition. A newspaper appealed to the courts after a city denied its request for real estate
appraisals performed in connection with the city's efforts to acquire properties to construct a recycling center.
The court ruled the real estate appraisals were public records under the Right to Know Law and did not fall
within the investigative exception in the statute. However, the court ruling covered only those properties the
city had already acquired. It did not cover properties under negotiation because disclosure of this information
could prejudice the city in its negotiations with owners.'®
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Personnel Records

Litigation involving personnel issues constitutes another large quantity of case law surrounding the Right to
Know Law. Many of the cases deal with the status of payroll records and personnel files as public records.

Payroll Records. In a Philadelphia case, a newspaper was granted access to police payroll records even
though correlation of these records with a crime commission report might result in identification of officers
accused of corruption and misconduct. According to the court, where police payroll records themselves would
not operate to prejudice or impair officers' reputations, they were not exempted from disclosure under the
Right to Know Act.'

Salary information of employees of public school systems, state-owned institutions of higher education and
community colleges are public records, but those of private, state-related universities, Penn State, Pitt, Temple
and Lincoln, are not public records.” A court held salary records of individual community college employees
were public records since they are accounts dealing with the disbursement of public funds.’

A citizen sought to determine through the Right to Know Law if school employees had received pay for
unexcused and unauthorized absences from work. The court ruled the citizen could have access to the
attendance record cards of the employees notwithstanding the possibility the information could reveal
disciplinary actions affecting the reputations or personal security of the employees.* The court found that one
of the necessary disadvantages of public employment is the requirement of public accountability. Production
of the attendance record cards is necessary to determine if the district paid for unauthorized absences. This
overrides any consideration of individual privacy or confidentiality.

When a newspaper requested employment records from a county housing authority, the authority voluntarily
provided a list of employees' dates of employment and salary information. However, the authority refused to
provide employees' Social Security numbers, home addresses and telephone numbers. Commonwealth Court
held that Social Security numbers are excluded from disclosure under the Right to Know Law because their
dissemination is restricted by federal law.’ In this case, because addresses and telephone numbers were listed
with Social Security numbers, the court found the combination of data would jeopardize the personal security
of the employees.

Personnel Files. A teacher and leader of a teachers' union filed suit against a school district for refusing to
allow him to inspect his personnel file. The court ruled the file did not constitute a minute, order or decision
of the board of school directors and did not fix any rights, privileges, immunities, duties or obligations of the
teacher and was not a public record under the law.® The court said the definition of a public record is in the
present tense. It does not refer to speculations about possible future actions. A decision fixing personal rights
is not the same thing as gathering information that may or may not be used in the future to fix rights.

A court ruled a member of the state police, who was terminated from his position, had a legal right to inspect
the contents of his personnel file related to his removal from duty.” The court stated a public record for
purposes of the Right to Know Law includes decisions which establish, alter or deny rights, privileges,
immunities, duties or obligations. The former officer clearly had a property right in his employment. The
court carefully distinguished its decision from that reached in the West Shore case. Here the employee had
been removed as a result of a “decision” fixing property rights in his employment. This action brought the
contents of his personnel file relating to his removal under the Right to Know Law.

A lower court held a teacher's personnel file was not a public record of the school district.® The minutes of a
closed school board personnel committee meeting investigating the activities of the teacher were likewise not
public records, since no action was taken against the teacher. But where a student had been expelled from
school, the court ruled the student had a right to inspect and copy his own school records. However, the student
was not entitled to inspect and copy the teaching record of the teacher with whom he had a controversy.’
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Hiring, Promoting. Issues of hiring, promoting, disciplining and firing employees frequently involve
challenges under the Right to Know Law. A township police officer, suspecting irregularities in the
administration and grading of a promotional examination for sergeant, sought access to various documents
under the Right to Know Law. The case resulted in a partial victory for each side. The court ruled the officer
was entitled to a copy of the examination booklet, his own written examination and those of other applicants,
his composite score and those of other applicants, and his own numerical score as well as the numerical scores
of other applicants. However, the court determined he could not gain access to rating sheets completed by
members of the civil service commission, evaluations by superiors specifically for promotional examinations
and physicians' reports on the fitness of each applicant for promotion. These latter items were excluded from
discovery because the information would operate to prejudice or impair the reputations of other applicants."
Examination papers and records of the proceedings and official actions of civil service commissions are public
records under the First Class Township Code.'"' The generic definition of public record in the Right to Know
Law incorporates by implication those documents particularly established as public records in other statutes.

In another police-related case, the court ruled an unfavorable background investigation letter on an applicant
seeking appointment to a borough police force was an exception to a public record under the Right to Know
Law.'? The applicant had sought the information as part of a defamation suit against his former employer,
another municipal police department. The court held the letter was part of a background investigation by the
civil service commission and fell under the investigation exemption. The court differentiated this type of letter
from a letter of recommendation supplied by the applicant as part of the official application process. In this
case, the commission initiated the background investigation.

Disciplinary Proceedings. In another case involving a police officer, individual taxpayers and a newspaper
sought to compel a city to disclose the transcript of a closed hearing which resulted in the suspension of the
police officer. A court ruled against disclosing the transcript on the basis the information consisted of official
investigations and would operate to the prejudice of a person's reputation.'” Here the court ruled two
provisions of the Third Class City Code, requiring all council meetings to be public and a journal of the
proceedings to be open to the public,'* must be read together with the Right to Know Law. Exclusions
established in the Right to Know Law are incorporated by implication in the Third Class City Code.

In a case involving a schoolteacher, disciplinary proceedings were settled by a legal agreement between the
parties. A newspaper sought access to the agreement reached between the school board and the teacher
involved in disciplinary proceedings. The court ruled the school board was not obligated under the Right to
Know Law to disclose the contents of the agreement to the newspaper."

Financial Disclosure Statements. Commonwealth Court ruled the House Minority Leader had no legal right to
examine financial disclosure statements voluntarily submitted by various state officials in response to an
executive order by the Governor. The court concluded the executive order was intended to be a communication
between the Governor and his cabinet. The statements do not fix the duties of those asked to file since they are
not legally enforceable. Voluntary communications do not fall under the Right to Know Law."®
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Criminal Justice Records

Public access to criminal justice records is governed by the Criminal History Record Information Act.' In
general, public access is limited to the official criminal history record information, including identifiable
descriptions, dates and notations of arrest, indictments, information or other formal criminal charges and any
dispositions of those charges. Excluded are intelligence information, investigative information or treatment
information, including medical and psychological information. Court dockets, police blotters (chronological
listings of arrests) and press releases are established as public records. The Act does not contain a provision
for recourse where access to public records are denied. The proper course of action for the denied party is an
appeal under the Right to Know Law.’

Criminal history records kept by county clerks of courts are open to the public.’ Police blotters and incident
reports which contain essentially the same information are public records under the Right to Know Law, but
police investigative reports are not considered public records.® Accident reports prepared by the Philadelphia
Police Department were held to be public records under the Right to Know Act.’

A candidate for district attorney of a county sought disclosure of a computer printout providing information
regarding cases assigned to a particular assistant district attorney, who happened to be the opposing candidate
in the election campaign. The court ruled information contained in computer tapes comprising the county's
history file was not a public record within the meaning of the Right to Know Act.® Criminal justice agencies,
including the district attorney's office, are required to maintain a criminal history record open to the public, but
this does not extend to assignments of assistant district attorneys.

A person serving a life sentence in a state prison filed suit under the Right to Know Law after the Board of
Pardons rejected his request for access to documents related to denial of his application for a commutation. A
court ruled the files were not public records under the law, as they contained reports, investigations and
recommendations from sentencing judges, prosecutors, and victims, and release of such data would operate to
impair the personal security and reputations of persons mentioned in the reports.” They were also not public
records because decisions of the Board of Pardons do not affect personal or property rights. A convicted
person has no right to be released before the expiration of the sentence.

A victim of a criminal assault investigated by city police requested access to the police case file. A court
determined the documents were not public records subject to disclosure under the Right to Know Law.® The
fact that no active investigation of the crime had been conducted with respect to the file for 18 months prior to
the victim's request did not remove the Right to Know Act exception precluding from disclosure records which
would disclose the institution, progress or result of an investigation undertaken by an agency in the
performance of its official duties. Police investigation and case files are not a public record, even if the
investigation is not currently active. Likewise, when a newspaper sought disclosure of itemized cellular
telephone bills of county officials, the district attorney and drug task force were directed to edit out records
involving all criminal investigations, not just currently active investigations.’

An individual convicted of robbery sought various police department documents related to the crime under the
Right to Know Law. These included the police desk book, day book and radio log book entries relating to the
incident. A county court denied the convicted felon access to the police records citing the investigative
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exception found in the statute.'” The evidence upon which the petitioner had been convicted is already part of
the public record to which the petitioner had access.

Police Regulations. A citizen sought access to State Police regulations, directives, and general and special
orders. The court concluded the regulations and policy statements of the State Police were public records
within the meaning of the Right to Know Law as decisions of the agency fixing the duties and obligations of
the police force. The court ordered the State Police to grant access to regulations concerning responsibilities
of'its various bureaus and divisions and general rules on use of deadly force. However, the citizen was denied
access to documents concerning sobriety and drug checkpoints and drug interdiction actions or documents
concerning intelligence gathering regarding political activity, subversive activity and terrorism. The court
held release of this information could lead to tip-offs and endanger police personnel.'’

Firearms Licenses. A newspaper sought information contained in applications for licenses to carry firearms
issued by a county sheriff. The court applied a balancing test, weighing privacy interests and their possible
invasion against the public benefit resulting from disclosure. The court determined home addresses, telephone
and Social Security numbers were within the personal security exception of the Right to Know Law.'> However,
Commonwealth Court allowed access to the remaining information in the application, including licensees' name,
race, reason for requesting the license, personal references and answers to background questions.
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Education Records

An interest group refused access by the Department of Education to documents pertaining to special education
programs for exceptional children filed suit under the Right to Know Law. The court decision resulted in a
partial victory for each side. The court ruled statistical data on the racial and ethnic composition of programs
for exceptional children compiled by the Department of Education represented a decision by the department
and constituted public records available to citizens. The statistical data will affect those children who are
members of identifiable racial or ethnic groups. The information did not consist of an independent
investigation so as to fall into the exception in the statute. However, special education plans, plan
amendments and related documents submitted by schools to the Department of Education which were to be the
subject of future decisions did not constitute public records under the Right to Know Law." They were merely
proposals awaiting a determination by the Department and will not become public records until a decision is
made on approving the plans.

A group of parents of kindergarten pupils, upset over a proposed change in class schedules, sought access to
the names and addresses of pupils under the Right to Know Law. The parents wanted the information to
mobilize opposition to school district plans. Both county and appellate courts ruled the names and addresses
of children were public records and subject to disclosure under the law.?
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In a case with some similarity, a county court ordered a school district to disclose the address of a former pupil
to the pupil's stepfather, who was supporting the child financially.> The child's mother had removed the pupil
from the school district without giving the stepfather information on the child's whereabouts. The court held
that the Public School Code establishes that names and addresses of school children, including those
withdrawn, are public records.

A student has the right to inspect school records concerning that student. But the personal reputation and
security exemption keeps them from being released to anyone other than students or parents. Teaching records
of teachers are not open to inspection by students.*
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Health/Environmental Records

Patients at a state hospital petitioned the court under the Right to Know Act after the Department of Public
Welfare refused to grant them access to an accreditation report on the institution. The court ruled the
evaluation report was an essential component of the state agency's decision to approve the psychiatric hospital
and affected the patients' rights to receive adequate health care and thus was a public record under the statute.'
The report was found to be the basis for the Department's decision. It thus became a public record, even
though it was not a determination of the agency itself. Under Department regulations, accreditation is a
necessary prerequisite to the department's own approval of a facility for licensing.

In another health-related case, an individual seeking to stop the restart of the Three Mile Island nuclear
generator sought survey data from the Department of Health involving the effects of the nuclear accident on
pregnancy outcomes. A court ruled the surveys solicited from volunteers were outside the definition of public
records in the Right to Know Act.> The court determined the person seeking the information was not a
collaborating researcher and thus was not entitled to confidential information. Participants in the survey were
assured of confidentiality because the raw data contained individual identifiable data.

An association representing the coal industry requested access to a draft adjudication submitted to the state
Environmental Hearing Board by an outgoing board member assigned to hear the case. Commonwealth Court
upheld denial of access to the draft, finding it was not an adjudication and cannot be equated with the final
decision of the entire body.’

An attorney representing a competitor requested access to a contract between the state Department of
Transportation and a private company hired to perform a centralized auto emission inspection program. The
successful bidder claimed the documents were confidential and release of the information would violate trade
secrets and impair its competitive advantage. The court ruled the contract was a public record for purposes of
the Right to Know Law.*
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Legal Opinions, Settlements

The public has a right to know the details of an out-of-court settlement involving a township. A township
entered into a settlement agreement with a citizen who had sued, claiming police had violated his rights. The
settlement agreement contained a nondisclosure clause, but the settlement was not approved by a court order.
As part of the legal settlement, the township was obligated to pay a $5,000 deductible not covered by its
liability insurance policy. The township unsuccessfully argued that since the township paid the $5,000 to the
insurance carrier, the terms of the settlement did not constitute a public document. The court ruled paying the
money to the insurance carrier did not change the fact that it was used to satisfy a township obligation.
Because the township was obligated to disburse public funds, the settlement agreement was a public record
subject to inspection and copying.'

A newspaper sought access to a county solicitor's opinion regarding the legality of using drug forfeiture
money to fund a full-time district attorney. One member of the three-member board of commissioners took
the solicitor's opinion into account when arriving at a decision to oppose making the district attorney full-time.
The other two commissioners both had arrived at their decisions before the solicitor's opinion was even
requested. The court ruled a legal opinion is only advice and is not a prerequisite to an agency making a
decision. The agency is not required to obtain a legal opinion or even follow it once obtained. Therefore,
legal opinions are not an essential component of an agency's decision, and not a public record.?

A citizen appealed to the court after the Department of Environmental Resources denied her request to inspect
a memorandum concerning approval of wastewater treatment plants. The court ruled the memorandum written
by assistant attorneys general advising the Department of Environmental Resources was not a public record
under the Right to Know Law.’ The court determined the memorandum was not a minute, order or decision by
an agency fixing the personal property rights, privileges, immunities, duties or obligations of any person or
group. Instead, the memorandum was a communication by lawyers employed by the Attorney General, and
not by decision-makers within the Department of Environmental Resources. A document “fixing” matters of
status must be one proximate to decision making. A communication from attorney advisors does not have the
characteristics of a decision fixing the status of an individual.

An attorney who represents claimants in workers’ compensation issues requested access to notice of
compensation reports filed with the state Department of Labor and Industry. The department denied access
due to confidentiality concerns. The attorney argued the records were, in essence, consent decrees recognizing
an employer's/insurer's obligation to pay benefits. However, the Commonwealth Court ruled the filing of
notice of compensation reports with the state was no more than a type of docketing procedure and did not rise
to the level of sanctioning by a court as is done in a consent decree.’
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Name and Address Lists

Various lists of names and addresses in the possession of governmental agencies have been the subject of
appeals under the Right to Know Law. In many cases, these lists have commercial value, and the motive of
the citizen requesting the information became an issue before the courts early on. The Commonwealth Court
held the Department of State had to make available for inspection records of candidates taking the examination

29



for Certified Public Accountant.! The individuals seeking the information were conducting preparatory
courses for the exam and could conceivably gain financially from the list of names, but the court held the
motive for seeking the information was not relevant.

When a group of parents of kindergarten pupils, upset over a proposed change in class schedules, sought
access to the names and addresses of pupils, the court ruled they were public records and subject to disclosure
under the Right to Know Law.? The parents wanted the information to mobilize opposition to school district
plans. The court found the list of names and addresses was a public record because it formed the basis for
various decisions of the school district. In another case involving lists of school students, the court decided
the operator of a photography studio was entitled to the names and addresses of high school seniors despite the
fact he planned to use the information to foster his photography business.” Citizens have a right to examine
public records regardless of the nature of their interest.

Records containing the names and addresses of retired state employees, requested by the association representing
them, were held to be public records under the law.* The court concluded the records were not intrinsically
harmful and hence not encompassed by the personal security exception in the statute. Any confidential
information in the files had to be removed at the expense of the association, prior to allowing access.

Similarly, a court ruled a subscriber mailing list for the Pennsylvania Game News published by the
Pennsylvania Game Commission was a public record, even though the information was sought for commercial
purposes. The subscription list was deemed an account identifying contracts between the Game Commission
and its subscribers with respect to distribution of the magazine.’

When a newspaper sought information contained in applications for firearms licenses, Commonwealth Court
granted only partial access.® The newspaper was allowed to see and copy the name, race, reason for requesting
the license, personal references and answers to background questions. However, access to home addresses,
telephone and Social Security numbers was denied.

Where a newspaper sought employee records from a housing authority, the authority voluntarily provided a
list of employees with salaries and employment date, but the Commonwealth Court upheld refusal to disclose
Social Security numbers, home addresses and telephone numbers.” The court determined dissemination of
Social Security numbers was restricted by federal law, and that disclosure of Social Security numbers,
combined with addresses and telephone numbers would jeopardize the security of authority employees.

In a case where a court denied access to a list of names and addresses, it ruled the Public Welfare Code
prohibited a newspaper from obtaining the names, addresses and amounts received by welfare recipients in
Philadelphia. The Public Welfare Code creates a statutory exception to the release of what normally would be
public information. This list falls under the exception of documents made confidential by law. The court also
expressed fear the newspaper would use the information for commercial and political purposes.®

The above ruling was used as a precedent in another case involving the Department of Public Welfare (DPW).
Commonwealth Court ruled a committee of unemployed and underemployed workers could not have a list of
names and addresses of welfare recipients against whom DPW had an unsatisfied recorded property lien.” The
court pointed out the committee had failed to submit a specific list of names of welfare recipients as required
by law. In addition, the committee failed to establish the information would not be used for political purposes
as required by a provision in the Public Welfare Code.
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Exceptions

The law contains four exceptions to the definition of a public record. The first exception pertains to records
involved in an investigation undertaken by an agency in the performance of its official duties; the second
involves records to which access is unavailable due to statute or court decree; the third prohibits access to
records which would operate to the prejudice or impairment of a person's reputation or personal security; the
final exception prohibits access to records which would cause the loss of federal funds for the Commonwealth
or any of its political subdivisions. If an agency can establish that the records sought by a citizen fall under
one of these exceptions, it can prevent disclosure.

Investigations

In one of the earliest cases brought under the Right to Know Law, the court found that field investigation notes
made by an employee of the city planning department for the purpose of making a report to a city council
member fell under the investigation exception.! These were documents created by the agency in the course of
its investigation.

Administrative Investigations. An insurance agent, who was the target of an investigation, sought access to
his file held by the Department of Insurance. The court ruled the file on the licensee came within the
investigative file exception to public access under the Right to Know Law, and thus the agent was not entitled
to examine the file.”> A prisoner serving a life sentence sought documents relating to denial of his application
for a commutation by the Board of Pardons. The court ruled the reports, investigations and recommendations
from judges, prosecutors and victims fell under the investigation exception.” A revenue examiner for the City
of Philadelphia was dismissed from his job after he disclosed confidential tax information to a newspaper
reporter. The fired worker claimed the information was a public record under the Right to Know Law.
However, the court disagreed and ruled the tax information came under the investigative exception included in
the statute.*

Various types of documents have been held by courts not to fall under the investigation exception. These
include a list of unclaimed uncashed checks held by the State Treasury,’ statistical data on the racial and
ethnic composition of children placed in programs for exceptional children compiled by the Department of
Education,® and a hospital accreditation report submitted to the Department of Public Welfare by a nonprofit
accrediting organization.” When a newspaper sought real estate appraisals performed in connection with a
city's purchase of real estate, the court ruled they were public records under the Right to Know Law and did
not fall within the investigative exception in the statute.® However, the court ruling covered only those
properties the city had already acquired. The court found disclosure of information for properties still under
negotiation could prejudice the city in its negotiations with owners.

Criminal Investigations. Except for records which form part of the criminal history record information, such
as police blotters, police investigative reports are not considered public records under the investigation
exception.” Police investigative files are not public records, even where there has been no active investigation
of a case for a period of eighteen months.'® A Philadelphia police officer, accused of criminal activity by an
unidentified complainant, filed suit under the Right to Know Law, seeking to examine the investigation file of
the police department's internal affairs unit. A court, citing the investigative exception under the law, ruled the
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officer was not entitled to examine the file where the investigation resulted in the conclusion the complaint
was unfounded.'" A privilege to withhold complaints and their investigation by police has been declared by
the courts in order to further and protect the public interest in effective law enforcement. A citizen was denied
access to State Police regulations, directives and orders concerning sobriety and drug checkpoints, drug
interdiction, intelligence gathering on political activity, subversive activity and terrorism. The court found
these documents fell under the investigation exception since their disclosure could lead to tip-offs, thus
endangering police personnel.'

A county sheriff contended information on applications for firearms licenses should be protected from public
disclosure under the investigation exception of the Right to Know Law. However, the court determined the
exception did not apply because the applicants completed the application and the sheriff took no investigative
activity before receiving a completed application.”> Where a newspaper was granted access to itemized county
cellular telephone bills, the district attorney and drug task force were directed to edit out numbers involving
investigations, but the bills of the sheriff and coroner did not fall under the investigation exclusion.'* Injury
and hunting accident reports of the Pennsylvania Game Commission fall within the investigation exclusion and
public inspection can be denied."

Personnel Investigations. The transcript of a closed city council meeting which resulted in the suspension of
a police officer was held not to be a public record.'® The information was held to be an official investigation
of the agency. Likewise, the minutes of a closed school board personnel committee meeting investigating the
activities of a teacher were held not to be a public record.'” When a borough received an unfavorable
background letter on an applicant for a police position, the letter was held to fall under the investigative
exception to the Right to Know Law.'® It was part of a background investigation by the borough's civil service
commission and not part of the formal employment application. Where a police officer was challenging a
promotional examination, the court held the examination booklets, written examination responses and scores
of all applicants were public records."”” Examination results are the ultimate determinates of the municipality's
decision, not independent field investigations.
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Documents Confidential by Law

The second exception from disclosure as public records are documents, access to or the publication of which is
prohibited, restricted or forbidden by statute law or order or decree of court. A leading case involved a request
by a newspaper for the names, addresses and amounts received by welfare recipients in Philadelphia. The court
found that the material would ordinarily be public information, but access is prohibited by the Public Welfare
Code.! Commonwealth Court reached the same conclusion finding access to a list of names and addresses of
welfare recipients whose properties were liened by the Department of Public Welfare is prohibited by the
Public Welfare Code.” A list of unclaimed uncashed checks in the State Treasury did not fall within the
exception of release to the public being forbidden by statute or case law.” The court held the Department
could release the information without the programmatic source of the payment to avoid tax confidentiality
problems or confidentiality provisions relating to welfare, unemployment and student loan programs.

A revenue examiner for the City of Philadelphia was dismissed from his job after he disclosed confidential tax
information to a newspaper reporter. The fired worker claimed the information was a public record under the
Right to Know Law. But the court disagreed, ruling the tax information was confidential under city
regulations.” Confidential status was not imperiled by the release of the information to the Bureau of
Employment Security to substantiate denial of unemployment benefits.

Access to authority employee information including Social Security numbers was denied when
Commonwealth Court held that since the federal Privacy Act of 1974 restricts the dissemination of Social
Security numbers, any record containing them is excluded from disclosure under the Right to Know Law.’
Itemized cellular telephone bills of county officials did not fall under the confidentiality exclusion because
they do not constitute violation of wiretapping laws.°

Confidentiality by law must be established by statute law or court decree. Commonwealth Court denied
exemption based on general principles of law set forth in Pennsylvania case law.” Otherwise, the purpose of
the law in granting citizens the right to inspect public records and scrutinize the acts of public officials to make
them accountable for their use of public funds would be defeated.
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Personal Security or Reputation

The Right to Know Law provides an exception from disclosure for documents that would operate to the
prejudice or impairment of a person's reputation or personal security. This exception has been raised as a
defense in many cases concerning name and address lists and personnel files. Two major doctrines have been
developed by the courts to define this exception.

First, protection of personal security has been defined by the courts to mean protection from actual personal
harm rather than protection from invasion of personal privacy. Unlike the federal Freedom of Information
Act,' the Right to Know Law does not contain any language protecting against invasion of an individual's
privacy. This doctrine was applied to open real estate appraisals of property a city was acquiring.” When
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issues on personal privacy were raised in a case involving school employees' attendance cards, the court ruled
any minor privacy concerns such as references to illnesses or family deaths were overridden by considerations
of public accountability in the need to determine if the school district had paid for unauthorized absences.

The second doctrine is that when records are claimed to be personally harmful, they must be intrinsically
harmful in themselves. The courts have rejected creating a shield of ‘potential” harm, saying this would
seriously impair the central objective of the Right to Know Law, allowing citizens to inspect public records
regardless of their interest or its extent or nature. The court opened police payroll records which in themselves
would not operate to prejudice or impair officers' reputations, even though correlation of these records with a
recent crime commission report would result in identification of officers accused of corruption and
misconduct.* Likewise, a list of candidates for the Certified Public Accountant examination was found to be a
public record because it alone would not impair an individual's reputation, even though it could later be
compared with the list of successful candidates.’

In some cases, the courts have recognized problems of personal security or reputation that could be resolved
by removal of confidential material from the records being sought. Where a list of unclaimed uncashed checks
held in the State Treasury was sought, the court held the Treasury could release the information without the
programmatic source of payment to avoid impairing the reputation of any check recipient.® The court also
ordered the State Employees Retirement Board to allow the association representing retired employees to
inspect the file of retirees to obtain their addresses.” If it became necessary to remove confidential information
from the files, this was to be done by the agency at the expense of the association seeking the information.
Where a newspaper was granted access to itemized cellular telephone bills, the district attorney and drug task
force were directed to remove information related to criminal investigation in order to protect the safety of law
enforcement officers and the identity of confidential informants.®

In cases where the issue of personal security or reputation was raised, most often the courts found that the facts
did not justify the exception. The court found a report recommending revocation of a hospital's accreditation
would not impair the reputation or security of hospital staff members because the report did not refer to
specific staff members and it was not intrinsically harmful.” Release of salaries of individual community
college employees would not impair their reputations, even where the information included references to merit
increases.'® Building record information on property cards maintained by a county assessment office did not
impair the owners' reputation or security.'' Release of a list of delinquent real estate taxpayers would not
impair personal security or reputation.'”> There was nothing in the escheat records of abandoned and
unclaimed property to impair the reputation of any person.” A list of names and address of kindergarten
pupils did not impair personal security if made public."* Documents relating to municipal selection of a
contractor will not impair bidders' reputations.'> The release of information contained in a contract between a
private company and the state Department of Transportation was not exempt based on the potential damage to
the company due to the disclosure of trade secrets.'®

In some cases, access to records was denied by the courts on the basis of the personal security and reputation
exception. Files relating to denial of a request for commutation of sentence were found to contain reports,
investigations and recommendations from sentencing judges, prosecutors and victims. The court ruled their
release would impair the personal security and reputations of persons mentioned in the reports.'” Where a
police officer requested certain documents involved in a promotional examination, some were held to be
public records, but access to other records was denied. The court held rating sheets completed by members of
the civil service commission, evaluations by superiors specifically for promotional examinations and
physicians' reports on fitness of applicants were not open to inspection because the information they contained
would operate to prejudice or impair the reputations of other applicants.'®

A newspaper sought access to an agreement reached between a school board and a teacher involved in
disciplinary proceedings. The court ruled disclosure of the agreement, revealing the basis of the teacher's
suspension, would be harmful to the teacher's reputation and personal security.'’ In another newspaper case, a
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court determined release of employment records which combined Social Security numbers, home addresses
and telephone numbers would jeopardize the personal security of housing authority employes.*

Where a newspaper sought access to information on firearms license applications, the court ruled home
addresses, telephone and Social Security numbers were within the personal security exception. But the
exception did not apply to other information in the applications, including name, race, reason for requesting
the license, personal references and answers to background questions.”'
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Loss of Federal Funds

The fourth exception in the Right to Know Law is for cases where release of information would result in the loss
of federal funds by the state or any of its subdivisions. There are very few cases where this has been an issue.

Release of information taken in a health survey to monitor the effects of the Three Mile Island incident was
denied under this exception. The court found federal regulations require protection of the confidentiality of
health information gathered from human subjects as a condition for receipt of federal funds. The requestor
was not entitled to confidential information as an authorized collaborating researcher.' A court ruled contracts
involving the Pennsylvania Higher Education Assistance Agency were not exempt from public disclosure
under the Right to Know Act where no federal law or regulation mandated federal funds be cut off if public
access was allowed.” The court said the agency only offered a hypothetical scenario concerning advice from a
‘responsible official” with no support in law or regulations.

A successful bidder on a state contract to operate a vehicle emission inspection program claimed release of the
contract information would result in a loss of federal funds. The court found the federal law requiring states to
implement the program has no provision for withholding federal funds if public access is granted to the
implementing contract.’

35



References

1. Aamodtv. Commonwealth, Department of Health, 502 A.2d 776, 94 Pa.Cmwlth. 54, 1986.
2. Ryanv. Commonwealth, Pennsylvania Higher Education Assistance Agency, 448 A.2d 669, 68 Pa.Cmwlth. 123, 1982.
3. Envirotest Partners v. Department of Transportation, 664 A.2d 208, Pa. Cmwlth., 1995.

36



Sunshine Act

Act of October 15,1998, P.L. 729, No. 93 as amended by Act of July 15, 2004, P.L. 743, No. 88

65 Pa.C.S.A. § 701 et seq.

An Act

Requiring public agencies to hold certain meetings and hearings open to the public; and providing penalties.
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The General Assembly of the Commonwealth of Pennsylvania hereby enacts as follows:

Short title.

Legislative findings and declarations.

Definitions.

Open meetings.

Recording of votes.

Minutes of meetings, public records and recording of meetings.
Exceptions to open meetings.

Executive sessions.

Public notice.

Rules and regulations for conduct of meetings.
Use of equipment during meetings.

General Assembly meetings covered.

Business transacted at unauthorized meeting void.
Penalty.

Jurisdiction and venue of judicial proceedings.
Confidentiality.

Repeals.

Effective date.

Section 1. Short title.

This act shall be known and may be cited as the Sunshine Act.

Section 2. Legislative findings and declaration.

(a) Findings. The General Assembly finds that the right of the public to be present at all meetings of

agencies and to witness the deliberation, policy formulation and decision making of agencies is vital to

the enhancement and proper functioning of the democratic process and that secrecy in public affairs

undermines the faith of the public in government and the public's effectiveness in fulfilling its role in a
democratic society.

Declarations.—The General Assembly hereby declares it to be the public policy of this
Commonwealth to insure the right of its citizens to have notice of and the right to attend all meetings
of agencies at which any agency business is discussed or acted upon as provided in this act.
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Section 3. Definitions.

The following words and phrases when used in this act shall have the meanings given to them in this section
unless the context clearly indicates otherwise:

“Administrative action.” The execution of policies relating to persons or things as previously
authorized or required by official action of the agency adopted at an open meeting of the agency. The
term does not, however, include the deliberation of agency business.

“Agency.” The body, and all committees thereof authorized by the body to take official action or
render advice on matters of agency business, of all the following: the General Assembly, the executive
branch of the government of this Commonwealth, including the Governor's Cabinet when meeting on
official policymaking business, any board, council, authority or commission of the Commonwealth or
of any political subdivision of the Commonwealth or any State, municipal, township or school
authority, school board, school governing body, commission, the boards of trustees of all State-aided
colleges and universities, the councils of trustees of all State-owned colleges and universities, the
boards of trustees of all State- related universities and all community colleges or similar organizations
created by or pursuant to a statute which declares in substance that the organization performs or has
for its purpose the performance of an essential governmental function and through the joint action of
its members exercises governmental authority and takes official action. The term shall include the
governing board of any nonprofit corporation which by a mutually binding legal written agreement
with a community college or State-aided, State-owned or State-related institution of higher education
is granted legally enforceable supervisory and advisory powers regarding the degree programs of the
institution of higher education. The term does not include a caucus or a meeting of an ethics committee
created under rules of the Senate or House of Representatives.

“Agency business.” The framing, preparation, making or enactment of laws, policy or regulations, the
creation of liability by contract or otherwise or the adjudication of rights, duties and responsibilities,
but not including administrative action.

“Caucus.” A gathering of members of a political party or coalition which is held for purposes of
planning political strategy and holding discussions designed to prepare the members for taking official
action in the General Assembly.

“Conference.” Any training program or seminar, or any session arranged by State or Federal agencies
for local agencies, organized and conducted for the sole purpose of providing information to agency
members on matters directly related to their official responsibilities.

“Deliberation.” The discussion of agency business held for the purpose of making a decision.

“Emergency meeting.” A meeting called for the purpose of dealing with a real or potential emergency
involving a clear and present danger to life or property.

“Executive session.” A meeting from which the public is excluded, although the agency may admit
those persons necessary to carry out the purpose of the meeting.

“Litigation.” Any pending, proposed or current action or matter subject to appeal before a court of law
or administrative adjudicative body, the decision of which may be appealed to a court of law.

“Meeting.” Any prearranged gathering of an agency which is attended or participated in by a quorum
of the members of an agency held for the purpose of deliberating agency business or taking official
action.

“Official action.”

(1) Recommendations made by an agency pursuant to statute, ordinance or executive order.

(2) The establishment of policy by an agency.
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(3) The decisions on agency business made by an agency.

(4) The vote taken by any agency on any motion, proposal, resolution, rule, regulation, ordinance,
report or order.

“Political Subdivision.” Any county, city, borough, incorporated town, township, school district,
intermediate unit, vocational school district or county institution district.

“Public notice.”

(1) For a meeting:

(i) Publication of notice of the place, date and time of a meeting in a newspaper of general
circulation, as defined by 45 Pa.C.S. § 101 (relating to definitions), which is published and
circulated in the political subdivision where the meeting will be held, or in a newspaper of
general circulation which has a bona fide paid circulation in the political subdivision equal to
or greater than any newspaper published in the political subdivision.

(ii) Posting a notice of the place, date and time of a meeting prominently at the principal office of
the agency holding the meeting or at the public building in which the meeting is to be held.

(iii)) Giving notice to parties under section 9(c).
(2) For arecessed or reconvened meeting:

(i) Posting a notice of the place, date and time of the meeting prominently at the principal office
of the agency holding the meeting or at the public building in which the meeting is to be held.

(i1) Giving notice to parties under section 9(c).

“Special meeting.” A meeting scheduled by an agency after the agency's regular schedule of meetings
has been established.

Section 4. Open Meetings.

Official action and deliberations by a quorum of the members of an agency shall take place at a meeting open
to the public unless closed under section 7 (relating to exceptions to open meetings), 8 (relating to executive
sessions) or 12 (relating to General Assembly meetings covered).

Section 5. Recording of Votes.

In all meetings of agencies, the vote of each member who actually votes on any resolution, rule, order,
regulation, ordinance or the setting of official policy must be publicly cast and, in the case of roll call votes,
recorded.

Section 6. Minutes of meetings, public records and recording of minutes.

Written minutes shall be kept of all open meetings of agencies. The minutes shall include:

(1) The date, time and place of the meeting.
(2) The names of members present.
(3) The substance of all official actions and a record by individual member of the roll call votes taken.

(4) The names of all citizens who appeared officially and the subject of their testimony.
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Section 7. Exceptions to open meetings.

(a)

(®)

()

Executive session.—An agency may hold an executive session under section 8 (relating to executive
sessions).

Conference.—An agency is authorized to participate in a conference which need not be open to the
public. Deliberation of agency business may not occur at a conference.

Certain working sessions.—Boards of auditors may conduct working sessions not open to the public
for the purpose of examining, analyzing, discussing and deliberating the various accounts and records
with respect to which such boards are responsible, so long as official action of a board with respect to
such records and accounts is taken at a meeting open to the public and subject to the provisions of this
act.

Section 8. Executive sessions.

(a)

(b)

Purpose.—An agency may hold an executive session for one or more of the following reasons:

(1) To discuss any matter involving the employment, appointment, termination of employment, terms
and conditions of employment, evaluation of performance, promotion or disciplining of any
specific prospective public officer or employee or current public officer or employee employed or
appointed by the agency, or former public officer or employee, provided, however, that the
individual employees or appointees whose rights could be adversely affected may request, in
writing, that the matter or matters be discussed at an open meeting. The agency's decision to
discuss such matters in executive session shall not serve to adversely affect the due process rights
granted by law, including those granted by Title 2 of the Pennsylvania Consolidated Statutes
(relating to administrative law and procedure). The provisions of this subsection shall not apply to
any meeting involving the appointment or selection of any person to fill a vacancy in any elected
office.

(2) To hold information, strategy and negotiation sessions related to the negotiation or arbitration of a
collective bargaining agreement, or in the absence of a collective bargaining unit, related to labor
relations and arbitration.

(3) To consider the purchase or lease of real property up to the time an option to purchase or lease the
real property is obtained or up to the time an agreement to purchase or lease such property is
obtained if the agreement is obtained directly without an option.

(4) To consult with its attorney or other professional advisor regarding information or strategy in
connection with litigation or with issues on which identifiable complaints are expected to be filed.

(5) To review and discuss agency business which, if conducted in public, would violate a lawful
privilege or lead to the disclosure of information or confidentiality protected by law, including
matters related to the initiation and conduct of investigations of possible or certain violations of
the law and quasi-judicial deliberations.

(6) For duly constituted committees of a board or council of trustees of a State-owned, State-aided or
State-related college or university or community college or of the Board of Governors of the State
System of Higher Education to discuss matters of academic admission or standings.

Procedure.—The executive session may be held during an open meeting at the conclusion of an open
meeting, or may be announced for a future time. The reason for holding the executive session must be
announced at the open meeting occurring immediately prior or subsequent to the executive session. If
the executive session is not announced for a future specific time, members of the agency shall be
notified 24 hours in advance of the time of the convening of the meeting specifying the date, time,
location and purpose of the executive session.

40



(c) Limitation.—Official action on discussions held pursuant to subsection (a) shall be taken at an open
meeting. Nothing in this section or section 7 shall be construed to require that any meeting be closed to
the public, nor shall any executive session be used as a subterfuge to defeat the purposes of section 4.

Section 9. Public notice.

(a) Meetings.—An agency shall give public notice of its first regular meeting of each calendar or fiscal
year not less than three days in advance of the meeting and shall give public notice of the schedule of
its remaining regular meetings. An agency shall give public notice of each special meeting or each
rescheduled regular or special meeting at least 24 hours in advance of the time of the convening of the
meeting specified in the notice. Public notice is not required in the case of an emergency meeting or a
conference. Professional licensing boards within the Bureau of Professional and Occupational Affairs
of the Department of State of the Commonwealth shall include in the public notice each matter
involving a proposal to revoke, suspend or restrict a license.

(b) Notice.—With respect to any provision of this act that requires public notice to be given by a certain
date, the agency, to satisfy its legal obligation, must give the notice in time to allow it to be published
or circulated within the political subdivision where the principal office of the agency is located or the
meeting will occur before the date of the specified meeting.

(c) Copies.—In addition to the public notice required by this section, the agency holding a meeting shall
supply, upon request, copies of the public notice thereof to any newspaper of general circulation in the
political subdivision in which the meeting will be held, to any radio or television station which
regularly broadcasts into the political subdivision and to any interested parties if the newspaper,
station or party provides the agency with a stamped, self-addressed envelope prior to the meeting.

(d) Meetings of the General Assembly in Capitol Complex.—Notwithstanding any provision of this
section to the contrary, in case of session of the General Assembly, all meetings of legislative
committees held within the Capitol Complex where bills are considered, including conference
committees, all legislative hearings held within the Capitol Complex where testimony is taken and all
meetings of legislative commissions held within the Capitol Complex, the requirement for public
notice thereof shall be complied with if, not later than the preceding day:

(1) The supervisor of the newsroom of the State Capitol Building in Harrisburg is supplied for
distribution to the members of the Pennsylvania Legislative Correspondents Association with a
minimum of 30 copies of the notice of the date, time and place of each session, meeting or hearing.

(2) There is posting of the copy of the notice at public places within the Main Capitol Building
designated by the Secretary of the Senate and the Chief Clerk of the House of Representatives.

(e) Announcement. Notwithstanding any provision of this act to the contrary, committees may be called
into session in accordance with the provisions of the Rules of the Senate or the House of
Representatives and an announcement by the presiding officer of the Senate or the House of
Representatives. The announcement shall be made in open session of the Senate or the House of
Representatives.

Section 10. Rules and regulations for conduct of meetings.

Nothing in this act shall prohibit the agency from adopting, by official action, the rules and regulations
necessary for the conduct of its meetings and the maintenance of order. The rules and regulations shall not be
made to violate the intent of this act.
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Section 10.1 Public participation.

(a)

(b)

(c)

(d)

General rule.—Except as provided in subsection (d), the board or council of a political subdivision or
of an authority created by a political subdivision shall provide a reasonable opportunity at each
advertised regular meeting and advertised special meeting for residents of the political subdivision or
of the authority created by a political subdivision or for taxpayers of the political subdivision or of the
authority created by a political subdivision or for both to comment on matters of concern, official
action or deliberation which are or may be before the board or council prior to taking official action.
The board or council has the option to accept all public comment at the beginning of the meeting. If
the board or council determines that there is not sufficient time at a meeting for residents of the
political subdivision or of the authority created by a political subdivision or for taxpayers of the
political subdivision or of the authority created by a political subdivision or for both to comment, the
board or council may defer the comment period to the next regular meeting or to a special meeting
occurring in advance of the next regular meeting.

Limitation on judicial relief.—If a board or council of a political subdivision, or an authority created
by a political subdivision, has complied with the provisions of subsection (a), the judicial relief under
section 13 shall not be available on a specific action solely on the basis of lack of comment on that
action.

Objection.—Any person has the right to raise an objection at any time to a perceived violation of this
act at any meeting of a board or council of a political subdivision or an authority created by a political
subdivision.

Exception.—The board or council of a political subdivision or of an authority created by a political
subdivision which had, before January 1, 1993, established a practice or policy of holding special
meetings, solely for the purpose of public comment, in advance of advertised regular meetings, shall
be exempt from the provisions of subsection (a).

Section 11. Use of equipment during meetings.

(a)

(b)

Recording devices.—Except as provided in subsection (b), a person attending a meeting of an agency
shall have the right to use recording devices to record all the proceedings. Nothing in this section shall
prohibit the agency from adopting and enforcing reasonable rules for their use under Section 10.

Rules of the Senate and House of Representatives.—The Senate and House of Representatives may
adopt rules governing the recording or broadcast of their sessions and meetings and hearings of
committees.

Section 12. General Assembly meetings covered.

Notwithstanding any other provision, for the purpose of this act, meetings of the General Assembly which are
covered are as follows: All meetings of committees where bills are considered, all hearings where testimony is
taken and all sessions of the Senate and House of Representatives. Not included in the intent of this act are
caucuses or meetings of any ethics committee created pursuant to the Rules of the Senate or the House of
Representatives.

Section 13. Business transacted at unauthorized meeting void.

A legal challenge under this act shall be filed within 30 days from the date of a meeting which is open, or
within 30 days from the discovery of any action that occurred at a meeting which was not open at which the
act was violated, provided that, in the case of a meeting which was not open, no legal challenge may be
commenced more than one year from the date of said meeting. The court may enjoin any challenged action
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until a judicial determination of the legality of the meeting at which the action was adopted is reached. Should
the court determine that the meeting did not meet the requirements of this act, it may in its discretion find that
any or all official action taken at the meeting shall be invalid. Should the court determine that the meeting met
the requirements of this act, all official action taken at the meeting shall be fully effective. The court may
impose attorney fees for legal challenges commenced in bad faith.

Section 14. Penalty.

Any member of an agency who participates in a meeting with the intent and purpose by that member of
violating this act commits a summary offense and shall, upon conviction, be sentenced to pay a fine not
exceeding $100 plus costs of prosecution.

Section 14.1 Attorney Fees.

If the court determines that an agency willfully or with wanton disregard violated a provision of this chapter,
in whole or in part, the court shall award the prevailing party reasonable attorney fees and costs of litigation or
an appropriate portion of the fees and costs. If the court finds that the legal challenge was of a frivolous nature
or was brought with no substantial justification, the court shall award the prevailing party reasonable attorney
fees and costs of litigation or an appropriate portion of the fees and costs.

Section 15. Jurisdiction and venue of judicial proceedings.

The Commonwealth Court shall have original jurisdiction of actions involving State agencies and the courts of
common pleas shall have original jurisdiction of actions involving other agencies to render declaratory
judgments or to enforce this act, by injunction or other remedy deemed appropriate by the court. The action
may be brought by any person where the agency whose act is complained of is located or where the act
complained of occurred.

Section 16. Confidentiality.

All acts and parts of acts are repealed insofar as they are inconsistent herewith, excepting those statutes which
specifically provide for the confidentiality of information. Those deliberations or official actions which, if
conducted in public, would violate a lawful privilege or lead to the disclosure of information or confidentiality
protected by law, including matter related to the investigation of possible or certain violations of the law and
quasi-judicial deliberations, shall not fall within the scope of this act.

Section 17. Repeals.

The following acts and parts of acts are repealed:

Act of June 21, 1957 (P.L. 392, No. 213), entitled, as amended, “An act requiring that the meetings of the
governing bodies of political subdivisions and of certain authorities and other agencies performing essential
governmental functions shall be open to the public; requiring public notice of such meetings; and prescribing
penalties.”

Act of July 19, 1974 (P.L. 486, No. 175), entitled, “An act requiring public agencies to hold certain meetings

and hearings open to the public and providing penalties.”

Section 18. Effective date.

This act shall take effect in six months.
APPROVED- The 3rd day of July, A.D. 1986.
Dick Thornburgh
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Right to Know Law

Act of June 21, 1957, P.L. 390, No. 212; as amended by the Act of June 17, 1971, P.L. 160, No. 9 and the Act
of June 29, 2002, P.L. 663, No. 100.
65 P.S. 66.1 et seq.

An Act

Amending the act of June 21, 1957 (P.L. 390, No. 212), entitled “An act requiring certain records of the
Commonwealth and its political subdivisions and of certain authorities and other agencies performing essential
governmental functions, to be open for examination and inspection by citizens of the Commonwealth of
Pennsylvania; authorizing such citizens under certain conditions to make extracts, copies, photographs or
photostats of such records; and providing for appeals to the courts of common pleas, “ further providing for
definitions, photostats; providing for denial of access to public records, for redaction, for response to requests
for access and for final agency determinations; further providing for appeal from denial of right; and providing
for court costs and attorney fees, for penalty and immunity.

The General Assembly of the Commonwealth of Pennsylvania hereby enacts as follows:

Section 1. Definitions.

The following words and phrases when used in this act shall have the meanings given to them in this section
unless the context clearly indicates otherwise:

(1) “Agency.” Any office, department, board or commission of the executive branch of the
Commonwealth, any political subdivision of the Commonwealth, the Pennsylvania Turnpike
Commission, the State System of Higher Education or any State or municipal authority or similar
organization created by or pursuant to statute which declares in substance that such organization
performs or has for its purpose the performance of an essential governmental function.

“Commonwealth agency.” an agency which is a Commonwealth agency as that term is defined under
62 Pa.C.S. § 103 (relating to definitions).

“Non-Commonwealth agency.” An agency which is not a Commonwealth agency.

(2) “Public record.” Any account, voucher or contract dealing with the receipt or disbursement of funds
by an agency or its acquisition, use or disposal of services or of supplies, materials, equipment or other
property and any minute, order or decision by an agency fixing the personal or property rights,
privileges, immunities, duties or obligations of any person or group of persons: Provided, That the
term “public records” shall not mean any report, communication or other paper, the publication of
which would disclose the institution, progress or result of an investigation undertaken by an agency in
the performance of its official duties, except those reports filed by agencies pertaining to safety and
health in industrial plants; it shall not include any record, document, material, exhibit, pleading, report,
memorandum or other paper, access to or the publication of which is prohibited, restricted or
forbidden by statute law or order or decree of court, or which would operate to the prejudice or
impairment of a person's reputation or personal security, or which would result in the loss by the
Commonwealth or any of its political subdivisions or commissions or State or municipal authorities of
Federal funds, excepting therefrom however the record of any conviction for any criminal act.
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“Record.” Any document maintained by an agency, in any form, whether public or not.

“Requester.” A person who is a resident of the Commonwealth and requests a record pursuant to this
act.

“Response.” Access to a record or an agency’s written notice granting, denying or partially granting
and partially denying access to a record.

Section 2. Procedure for access to public records.

(a)

(b)

(c)

(d)

(e)

()

(2

General rule. Unless otherwise provided by law, a public record shall be accessible for inspection and
duplication by a requester in accordance with this act. A public record shall be provided to a requester
in the medium requested if the public record exists in that medium; otherwise, it shall be provided in
the medium in which it exists. Public records shall be available for access during the regular business
hours of an agency. Nothing in this act shall provide for access to a record which is not a public
record.

Requests. Agencies may fulfill verbal requests for access to records and anonymous requests for
access to records. In the event that the requester wishes to pursue the relief and remedies provided for
in this act, the requester must initiate such relief with a written request.

Written requests. A written request for access to records may be submitted in person, by mail, by
facsimile or, to the extent provided by agency rules, any other electronic means. A written request
should identify or describe the records sought with sufficient specificity to enable the agency to
ascertain which records are being requested and shall include the name and address to which the
agency should address its response. A written request need not include any explanation of the
requester’s reason for requesting or intended use of the records.

Electronic access. In addition to the requirements of subsection (a), an agency may make its public
records available through any publicly accessible electronic means. If access to a public record is
routinely available by an agency only be electronic means, the agency shall provide access to inspect
the public record at an office of the agency.

Creation of a public record. When responding to a request for access, an agency shall not be required
to create a public record which does not currently exist or to compile, maintain, format or organize a
public record in a manner in which the agency does not currently compile, maintain, format or
organize the public record.

Conversion of an electronic record to paper. If a public record is only maintained electronically or in
other nonpaper media, an agency shall, upon request, duplicate the public record on paper when
responding to a request for access in accordance with this act.

Retention of records. Nothing in this act is intended to modify, rescind or supersede any record
retention and disposition schedule established pursuant to law.

Section 3. Section 3 of the act is repealed.

Section 3.1. Access to public records.

An agency may not deny a requester access to a public record due to the intended use of the public record by
the requestor.
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Section 3.2. Redaction.

If an agency determines that a public record contains information which is not subject to access, the agency’s
response shall grant access to the information which is subject to access and deny access to the information
which is not subject to access. If the information which is not subject to access is an integral part of the public
record and cannot be separated, the agency shall redact from the public record the information which is not
subject to access and the response shall grant access to the information which is subject to access. The agency
may not deny access to the public record if the information which is not subject to access is able to be
redacted. Information which an agency redacts in accordance with this subsection shall be deemed a denial
under section 3.3.

Section 3.3. Commonwealth agency’s response to written requests for access.

(a) General rule. Upon receipt of a written request for access to a record, a Commonwealth agency shall
make a good faith effort to determine if the record requested is a public record and to respond as
promptly as possible under the circumstances existing at the time of the request, but shall not exceed
ten business days from the date the written request is received by the Commonwealth agency head or
other person designated by the Commonwealth agency for receiving such requests. If the
Commonwealth agency fails to send the response within ten business days of receipt of the written
request for access, the written request for access shall be deemed denied.

(b) Exception. Upon receipt of a written request for access, if a Commonwealth agency determines that
one of the following applies:

(1) the request for access requires redaction of a public record in accordance with section 3.2;
(2) the request for access requires the retrieval of a record stored in a remote location;

(3) atimely response to the request for access cannot be accomplished due to bona fide and specified
staffing limitations;

(4) alegal review is necessary to determine whether the record is a public record subject to access
under this act;

(5) the requester has not complied with the Commonwealth agency’s policies regarding access to
public records; or

(6) the requester refuses to pay applicable fees authorized by section 7 of this act, the Commonwealth
agency shall send written notice to the requester within ten business days of the Commonwealth
agency’s receipt of the request for access. The notice shall include a statement notifying the
requester that the request for access is being reviewed, the reason for the review and a reasonable
date that a response is expected to be provided. If the date that a response is expected to be
provided is in excess of 30 days, following the ten business days allowed for in subsection (a), the
request for access shall be deemed denied.

(c) Denial. If a Commonwealth agency’s response is a denial of a written request for access, whether in
whole or in part, a written response shall be issued and include:

(1) A description of the record requested.

(2) The specific reasons for the denial, including a citation of supporting legal authority. If the denial
is the result of a determination that the record requested is not a public record, the specific reasons
for the agency’s determination that the record is not a public record shall be included.

(3) The typed or printed name, title, business address, business telephone number and signature of the
public official or public employee on whose authority the denial is issued.

(4) Date of the response.
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(5) The procedure to appeal the denial of access under this act.

(d) Certified copies. If a Commonwealth agency’s response grants a request for access, the

Commonwealth agency shall, upon request, provide the requester with a certified copy of the public
record if the requester pays the applicable fees pursuant to section 7.

Section 3.4. Non-Commonwealth agency’s response to written requests for access.

(2)

(b)

(c)

(d)

General rule. Upon receipt of a written request for access to a record, a non-Commonwealth agency
shall make a good faith effort to determine if the record requested is a public record and to respond as
promptly as possible under the circumstances existing at the time of the request, but shall not exceed
five business days from the date the written request is received by the non-Commonwealth agency
head or other person designated in the rules established by the non-Commonwealth agency for
receiving such requests. If the non-Commonwealth agency fails to send the response within five
business days of receipt of the written request for access, the written request for access shall be
deemed denied.

Exception. Upon receipt of a written request for access, if a non-Commonwealth agency determines
that one of the following applies:

(1) The request for access requires redaction of a public record in accordance with section 3.2;
(2) The request for access requires the retrieval of a public record stored in a remote location;

(3) A timely response to the request for access cannot be accompanied due to bona fide and specified
staffing limitations;

(4) A legal review is necessary to determine whether the record is a public record subject to access
under this act;

(5) The requester has not complied with the non-Commonwealth agency’s policies regarding access to
public records; or

(6) The requester refuses to pay applicable fees authorized by section 7, the non-Commonwealth
agency shall send written notice to the requester within five business days of the
non-Commonwealth agency’s receipt of the request notifying the requester that the request for
access is being reviewed, the reason for the review and a reasonable date that a response is
expected to be provided. If the date that a response is expected to be provided is in excess of 30
days, following the five business days allowed in subsection (a), the request for access shall be
deemed denied.

Denial. If a non-Commonwealth agency’s response is a denial of a written request for access, whether
in whole or in part, a written response shall be issued and include:

(1) A description of the record requested.

(2) The specific reasons for the denial, including a citation of supporting legal authority. If the denial
is the result of a determination that the record requested is not a public record, the specific reasons
for the agency’s determination that the record is not a public record shall be included.

(3) The typed or printed name, title, business address, business telephone number and signature of the
public official or public employee on whose authority the denial is issued.

(4) The date of the response.
(5) The procedure to appeal the denial of access under this act.

Certified copies. If a non-Commonwealth agency’s response grants a request for access, the
non-Commonwealth agency shall, upon request, provide the requester with a certified copy of the
public record if the requester pays the applicable fees pursuant to section 7.
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Section 3.5 Final agency determination.

(a) Filing of exceptions. If a written request for access is denied or deemed denied, the requester may file
exceptions with the head of the agency denying the request for access with the head of the agency
denying the request for access within 15 business days of the mailing date of the agency’s response or
within 15 days of a deemed denial. The exceptions shall state grounds upon which the requester
asserts that the record is a public record and shall address any grounds stated by the agency for
delaying or denying the request.

(b) Determination. Unless the requester agrees otherwise, the agency head or his designee shall make a
final determination regarding the exceptions within 30 days of the mailing date of the exceptions.
Prior to issuing the final determination regarding the exceptions, the agency head or his designee may
conduct a hearing. The determination shall be the final order of the agency. If the agency head or his
designee determines that the agency correctly denied the request for access, the agency head or his
designee shall provide a written explanation to the requester of the reason for the denial.

Section 4. Judicial appeal.

(a) Commonwealth agency. Within 30 days of the mailing date of a final determination of a
Commonwealth agency affirming the denial of access, a requester may file a petition for review or
other document as might be required by rule of court with the Commonwealth Court.

(b) Other agency. Within 30 days of a denial by a non-Commonwealth agency under section 3.4 (c) or of
the mailing date of a final determination of a non-Commonwealth agency affirming the denial of
access, a requester may file a petition for review or other document as might be required by rule of
court with the court of common pleas for the county where the non-Commonwealth agency’s office or
facility is located or bring an action in the local magisterial district. A requester is entitled to a
reasoned decision containing findings of fact and conclusions of law based upon the evidence as a
whole which clearly and concisely states and explains the rationale for the decisions so that all can
determine why and how a particular result was reached.

(c) Notice. An agency shall be served notice of actions commenced in accordance with subsection (a) or
(b) and shall have an opportunity to respond in accordance with applicable court rules.

(d) Record on appeal. The record before a court shall consist of the request; the agency’s response; the
requester’s exceptions, if applicable; the hearing transcript, if any; and the agency’s final
determination, if applicable.

Section 4.1. Court costs and attorney fees.

(a) Reversal of agency determination. If a court reverses an agency’s final determination, the court may
award reasonable attorney fees and costs of litigation, or an appropriate portion thereof, to a requester
if the court finds either of the following:

(1) The agency willfully or with wanton disregard deprived the requester of access under the
provisions of this act; or

(2) The exemptions, exclusions or defenses asserted by the agency in its final determination were not
based on a reasonable interpretation of law.

(b) Sanctions for frivolous requests or appeals. If a court affirms an agency’s final determination, the
court may award reasonable attorney fees and costs of litigation, or an appropriate portion thereof, to
the agency if the court finds that the legal challenge to the agency’s final determination was frivolous.

(c) Other sanctions. Nothing in this act shall prohibit a court from imposing penalties and costs in
accordance with applicable rules of court.
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Section 5. Penalties.

(a)

Summary offense. An agency or public official who violates this act with the intent and purpose of
violating this act commits a summary offense subject to prosecution by the attorney general or the
appropriate district attorney and shall, upon conviction, be sentenced to pay a fine of not more than
$300 plus costs of prosecution.

(b) Civil penalty. An agency or public official who does not promptly comply with a court order under

this act is subject to a civil penalty of not more than $300 per day until the public records are provided.

Section 6. Immunity.

(a)

General rule. Except as provided in sections 4.1 and 5, and other statutes governing the release of
records, no agency, public official or public employee shall be liable for civil or criminal damages or
penalties resulting from compliance or failure to comply with this act.

(b) Schedules. No agency, public official or public employee shall be liable for civil or criminal damages

or penalties under this act for complying with any written public record retention and disposition
schedule.

Section 7. Fee limitations.

(a)
(b)

(c)

(d)

(e)

()

Postage. Fees for postage may not exceed the actual cost of mailing.

Duplication. Fees for duplication by photocopying, printing from electronic media or microfilm,
copying onto electronic media, transmission by facsimile or other electronic means and other means of
duplication must be reasonable and based on prevailing fees for comparable duplication services
provided by local business entities.

Certification. An agency may impose reasonable fees for official certification of copies if the
certification is at the behest of the requester and for the purpose of legally verifying the public record.

Conversion to paper. If a public record is only maintained electronically or in other nonpaper media,
duplication fees shall be limited to the lesser of the fee for duplication on paper or the fee for
duplication in the native media as provided by subsection (b) unless the requester specifically requests
for the public record to be duplicated in the more expensive medium.

Enhanced electronic access. If an agency offers enhanced electronic access to public records in
addition to making the public records accessible for inspection and duplication by a requester as
required by this act, the agency may establish user fees specifically for the provision of the enhanced
electronic access, but only to the extent that the enhanced electronic access is in addition to making the
public records accessible for inspection and duplication by a requester as required by this act. The
user fees for enhanced electronic access may be a flat rate, a subscription fee for a period of time, a
per-transaction fee, a fee based on the cumulative time of system access or any other reasonable
method and any combination thereof. The user fees for enhanced electronic access must be reasonable
and may not be established with the intent or effect of excluding persons from access to public records
or duplicates thereof or of creating profit for the agency.

Waiver of fees. An agency may waive the fees for duplication of a public record, including, but not
limited to, when:

(1) The requester duplicates the public record; or

(2) The agency deems it is in the public interest to do so.
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(g) Limitations. Except as otherwise provided by statute, no other fees may be imposed unless the agency
necessarily incurs costs for complying with the request, and such fees must be reasonable. No fee may
be imposed for an agency’s review of a record to determine whether the record is a public record
subject to access in accordance with this act.

(h) Prepayment. Prior to granting a request for access in accordance with this act, an agency may require
a requester to prepay an estimate of the fees authorized under this section if the fees required to fulfill
the request are expected to exceed $100.

Section 8. Implementation.

(a) Requirement. An agency shall establish written policies and may promulgate regulations necessary to
implement this act.

(b) Content. The written policies shall include the name of the office to which requests for access shall be
addressed and a list of applicable fees.

(c) Prohibition. A policy or regulation may not include any of the following:

(1) A limitation on the number of public records which may be requested or made available for
inspection or duplication.

(2) A requirement to disclose the purpose or motive in requesting access to records which are public
records.

(d) Posting. The policies shall be conspicuously posted at the agency and may be made available by
electronic means.

Section 9. Practice and procedure.

The provisions of 2 Pa. C.S. (relating to administrative law and procedure) shall not apply to this act.

Section 10.

If an agency receives a request for a record that is subject to a confidentiality agreement executed before the
effective date of this act, the law in effect at the time the agreement was executed, including judicial
interpretation of the law, shall govern access to the record, even if the record is a public record unless all
parties to the confidentiality agreement agree in writing to be governed by this act.

Section 11.
This act shall take effect in 180 days.

APPROVED - The 29th day of June, A.D. 2002

Mark Schweiker, Governor
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